
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO:  PFA/GA/1474/2000/NJ 

In the complaint between: 

 

Cassim Vally Complainant 
 

and  

 

Federal Mogul Pension Fund Respondent 
 
 
 

INTERIM RULING IN TERMS OF SECTION 30J OF THE PENSION FUNDS ACT OF 
1956  

 
 

1. This is a complaint lodged with the Office of the Pension Funds Adjudicator in terms 

of section 30A(3) of the Pension Funds Act, 24 of 1956 (“the Act”). The complaint 

relates to the administration of the fund by its board of management, in particular, 

whether the board provided the complainant with adequate and material information 

both prior and after the termination of his employment contract.  

 

2. No hearing was held.  An investigation under my supervision was conducted by my 

assistant, Mr Naleen Jeram.  For reasons, which appear below, I have chosen to 

hand down an interim ruling. 

 

3. The complainant is Cassim Vally, an adult male, a former member of the respondent 

fund, currently residing at Lenasia, Gauteng. The complainant is unrepresented in 

this matter. 

 

4. The respondent is Federal Mogul Pension Fund, a pension fund falling within the 

definition of pension fund organization contained in section 1 of the Act (“the fund”). 
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The fund is represented by its principal officer, Mr W Collins. 

 

5. The complainant was a member of the fund until his retrenchment from service on 30 

April 1999.  The relevant rule regulating his withdrawal benefit is rule 7, the material 

provisions of which, read: 

 
7.1 Cash Lump Sum benefit 

 

7.1.1 A Member who withdraws from Service for any reason other than retirement shall 

be entitled to his Accumulated Contributions plus any amount held for the Member 

in terms of Rule 4.3 in cash. 

 

7.1.2 If a Member is retrenched or leaves Service due to a general reorganisation of 

staff, he shall be entitled to an amount equal to twice his Accumulated 

Contributions plus any amount held for the Member in terms of Rule 4.3 in cash. 

 

7.1.3 The Member may elect that his cash lump sum benefit be transferred for his 

benefit to another pension (sic) or to a retirement annuity fund. 

 

7.2 Deferred Pension 

  

7.2.1 In lieu of the cash lump sum benefit in terms of Rule 7.1 a withdrawing Member 

may choose to receive a deferred pension payable from his Normal Retirement 

Date. Such deferred pension shall be equal to:- 

 

(a) the pension that can be secured by the Member’s benefit in terms of Rule 

7.1; or 

 

(b) if a Member has completed 5 or more years of Service and is not dismissed 

for any form of dishonesty, inefficiency or misconduct the pension in terms 

of Rule 5.1 based on Final Pensionable Salary and Pensionable Service at 

the date of withdrawal, if such pension is greater than the pension provided 

for in Rule 7.2.1(a). 
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7.2.2 … 

7.2.3 … 

7.2.4 … 

7.2.5 … 

7.2.6 Subject to the Trustees’ consent, a Member may elect that the cash discounted 

value of his deferred pension, as determined by the Actuary, be transferred for his 

benefit to his new employer’s pension fund or to a retirement annuity. 

 

On 21 April 1997 with effect from 1 November 1994, rule 7.2.6 was amended to its 

current form.  Prior to this date, the rule read as follows: 
 

7.2.6 Subject to the Trustees’ consent, a Member may elect that the cash discounted 

value of his deferred pension, as determined by the Actuary, be transferred for his 

benefit to another pension fund or to a retirement annuity (my emphasis added). 

 

6. In terms of rule 7, there were various options available to the complainant, which 

appear more fully below in the determination. The fund eventually computed the 

complainant’s benefit in terms of rule 7.1.2.  It amounted to R114,792.46 and in 

accordance with rule 7.1.3 the complainant elected to transfer his benefit to a 

preservation fund administered by Liberty Life.  

 

7. The complainant is dissatisfied with the value of his early withdrawal benefit.  He 

stated that in March 1999 he received a benefit statement from the fund showing his 

transfer value (in the event of termination of service) to be approximately 

R174,500.00.  Furthermore, the amendment to rule 7.2.6 was never communicated 

to himself or the other members of the fund. The complainant essentially contended 

that had he been aware of the change in the rules of the fund, he might have opted 

for a different option under rule 7.  He seeks an order directing the fund to pay the 

difference between his withdrawal benefit and that quoted to him in March 1999 

(R174,000.00), an amount representing the benefit under rule 7.2.6, together with 

interest thereon.   
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8. Mr Collins acting on behalf of the fund submitted the following response: 

 
i) The above refers:  Enclosed is a full set of the Rules and amendments to the Rules 

thereof (not faxed will be forwarded via mail). 

 

ii) Enclosed is a copy of the Liberty Life proposal form, which confirms that the monies due 

to Mr Vally were transferred from the Femo SA Pension Fund to a Retirement Preserver 
Fund not to a Retirement annuity Fund as stipulated in the attached copy of the Rules 

(Annexure A). 

 

iii) Enclosed copy of Page 2 of the member benefit statement, which clearly states: “to your 

new employer’s Pension Fund or an retirement annuity fund”. The Retirement Preserver 

Fund elected by C Vally is not a Retirement annuity Fund and therefore does not 

conform to the stipulations clearly stated in the Registered Rules of the Fund in force at 

the date M Vally was retrenched. (Annexure B). 

 

The Rules had not been amended again prior to Mr Vally withdrawing from the 
fund. 
 

iv) Attached is a copy of the Minutes of a Meeting held on 13 April 2000 which are self-

explanatory. (Annexure C). 

 

In summation, the complainant did not transfer the benefit to either “a new employers fund” or a 

Retirement Annuity Fund which was a requirement of the Rules and therefore the benefit paid 

was in terms of the Rules as per the option. 

 

I trust the above to be in order and if any further information is required, please contact the 

writer. 

 

Needless to say that the aforesaid response is inadequate in that it does not 

specifically deal with all the allegations contained in the complaint. Nor does it refer 

to the relevant rule in terms of which the benefit was computed and thereafter 

transferred.  Furthermore, Mr Collins failed to provide us with his telephone or 

facsimile number or his physical address. Thus, my assistant has been unable to 
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contact the fund for further submissions or queries arising from its response.  

 

9. Be that as it may, the response of the fund in essence is that the complainant was 

informed of the amendment of the rule through the guise of a benefit statement.  The 

relevant portion of the benefit statement reads: 

 
Withdrawal Benefit 

 

(If you have completed at least 5 or more years Service and are not dismissed for any form of 

dishonesty, inefficiency or misconduct, you may instead elect to receive a deferred pension (or 

transfer its cash value to your new employer’s pension fund or an (sic) retirement annuity fund) 

equal to your interest in the Fund as determined by the Actuary). 

 

RETRENCHMENT BENEFITS 

 

Should you be retrenched by your Employer, your retrenchment benefit shall be equal to twice 

your accumulated contributions with interest (R…………..). 

 

Accordingly, although not expressly stated in its response, the underlying suggestion 

appears to be that the fund is requesting that the complaint be dismissed. 

 

10. Before dealing with the merits of the case, it is important to briefly highlight certain 

issues relating to submissions before this tribunal.  It has become a common practice 

amongst litigants, as in this case, not to fully plead or raise a cause of action or a 

defence in the submissions. Rather, a reference is made to another document, which 

entails the litigant’s actual argument.  Whilst having sympathy for unrepresented 

litigants, all parties before this tribunal are well advised to fully set out their 

arguments in their submissions.  Reference to further documents (such as minutes of 

the trustees’ meetings, resolutions of the board, affidavits etc) may be used to 

substantiate or enhance an argument.  The failure to raise an argument in the main 

submissions may lead to it not being considered by this tribunal. 
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11. Returning to the merits of this case, as stated, in terms of rule 7 there were various 

options available to the complainant upon his retrenchment.  In terms of rule 7.1.2, 

he was entitled to amount representing twice his accumulated contributions plus any 

additional amounts held on his behalf in terms of rule 4.3.  Furthermore, the 

complainant had the option of transferring the aforesaid lump sum to another 

pension fund or to a retirement annuity fund.  In the alternative, he had the option of 

receiving a deferred pension calculated in terms of rule 7.2.1 and in terms of rule 

7.2.6, he could transfer this value to his new employer’s pension fund or to a 

retirement annuity fund.  From the evidence, it is common cause that the benefit in 

terms of rule 7.1.2 amounts to R114,792.46. However, the value of the complainant’s 

deferred pension is not apparent from the papers other than the complainant’s 

estimate of R174,000.00 as at March 1999. 

 

12. Section 7C(2) of the Act requires the board of management of the fund to take all 

reasonable steps to ensure that the interests of members in terms of the rules of the 

fund are at all times protected.  Furthermore, in terms of section 7D, the board is 

required to ensure that adequate and appropriate information is communicated to the 

members informing them of their rights, benefits and duties. This obligation becomes 

more compelling when a member has to make an informed choice, which may have 

adverse consequences for him.   

 

13. When the board decided to amend rule 7.2.6, it had a duty in law to inform the 

members of the changes, especially in light of the amended rule extinguishing an 

existing benefit. That is, the amended rule effectively limited members’ rights in 

respect of transfers to other pension funds in that the old rule allowed the retrenched 

member opting for a deferred pension to transfer the value of the said pension to 

another pension fund or a retirement annuity fund.  However, the amended rule only 

allowed for a transfer to a new employer’s pension fund or a retirement annuity fund, 

thereby excluding preservation funds.  
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14. I cannot accept Mr Collin’s assertion that the benefit statement sent to the 

complainant informs him of the amended rule.  In fact, a closer examination of the 

benefit statement reveals that upon retrenchment of a member, he is only entitled to 

a value representing twice his accumulated contributions plus interest without the 

possibility of a transfer.  Whilst the paragraph under withdrawal benefit does indicate 

that a member subject to certain conditions may transfer his benefit to the employer’s 

pension fund or to a retirement annuity fund, this in my view does not suffice for the 

purposes of section 7C of the Act. The use of the terms “employer’s pension fund”, 

“retirement annuity fund” and perhaps “preservation fund” needs to be clearly 

defined, particularly, where the possibility of a transfer to one of these funds (which 

was previously permitted) is now precluded by means of a rule amendment.  

Therefore, I am in agreement with the complainant that the fund failed to inform him 

of the amended rule. 

 

15. However, even if I am mistaken in the above view, the fund also breached its duties 

in respect of providing information to the complainant upon his retrenchment.  Upon 

the termination of service of any member, a duty arises on the board of management 

to inform the exiting member not only of the value of his benefit but also all the 

options associated therewith (see Roux v Messina Group Pension Fund [ 2000] 10 

BPLR 1166 (PFA)). Put differently, the exiting member must be provided with 

adequate information to make an informed choice.   

 

16. Therefore, upon the retrenchment of the complainant, the board should have 

informed him that had he opted for a retrenchment benefit in terms of rule 7.1.2, he 

would have received an amount representing twice his accumulated contributions 

plus any further amounts in terms of rule 4.3 in cash or he had the option of 

transferring the said lump sum to either a pension fund or a retirement annuity fund 

with the former including a preservation fund.  Furthermore, he also had the option of 

selecting a deferred pension as regulated in rule 7.2.1.  However, if he elected to 

transfer the deferred pension in terms of rule 7.2.6, this transfer could only take place 
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to the new employer’s pension fund or a retirement annuity fund.  There is nothing in 

the evidence to suggest that the complainant was informed of any of these choices, 

in particular the non-availability of a transfer to a preservation fund in terms of rule 

7.2.6.  Therefore, I am satisfied that the board breached its duties of providing the 

complainant with adequate and relevant information required to make an informed 

decision. Accordingly, the fund has been mal-administered by its board of 

management as a result of which the complainant has suffered prejudice. 

 

17. The complainant has the right to be put in the position he would have been had the 

correct information been provided.  That is, his patrimony has been reduced in that a 

lesser amount was transferred to the preservation fund of his choice.  The 

appropriate damages is to direct the fund to transfer the difference between the 

value under rule 7.2.6 and that under rule 7.1.3 together with interest thereon            

from 14 July 1999 to the date of transfer.  The complainant may elect the retirement 

product/fund to which such an award of damages be transferred.  Alternatively, the 

parties are entitled to advance further submissions on the appropriate relief. 

 

18. However, I believe it would be imprudent to make a final ruling at this stage as no 

hearing was held and the fund has not properly addressed the merits of this case.  In 

the interest of procedural fairness, it would be prudent to issue a rule nisi and allow 

the parties a further opportunity to raise arguments on the merits of this case.  

Alternatively, the parties may wish to settle the matter on the basis of this ruling. 

 

19. Accordingly, a rule nisi is hereby issued, in terms of which, the parties are called 

upon to show cause, if any, before 19 September 2001, why the following order 

should not be granted: 

 

The respondent is directed to transfer the difference between the complainant’s 

pension benefit under rule 7.2.6 and R114,792.46 together with interest thereon at 

the rate prescribed in the Prescribed Rate of Interest Act for a judgement debt from 
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     14 July 1999 to the date of payment to a retirement product of the complainant’s 

     choice, within 6 weeks of this ruling. 

 

 

DATED at Cape Town this 4th day of September 2001. 

 

 

 

_________________________________ 

John Murphy 
Pension Funds Adjudicator 


	John Murphy

